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We are indebted to the courtesy of J. Crawford Briggs, Esq., Sec- 
retary of the North Carolina Bar Association, for a copy of the pro- 
ceedings of the first annual meeting of that body, held at Morehead 
City, in July last. In spite of the fact that the association was not or- 
ganized until February 10, 1899, and is therefore less than a year old, 
its membership already numbers nearly three hundred. Of these one 
hundred and fourteen attended the first annual meeting. These figures 
indicate that the organization has a strong hold upon the lawyers of 
the State. 

We congratulate our North Carolina friends upon the apparently 
assured success of their bar association. The officers for the current 
year are Charles F. Warren, of Washington, N. C, President, and 
J. Crawford Briggs, of Durham, Secretary. 



One of the head-notes to the case of Taylor v. Mallory, 96 Va. 19, 
has doubtless proved a stumbling block to members of the bar who 
have not carefully examined the opinion. The head-note is that num- 
bered 5 in the official report, and reads as follows : 

"A voluntary deed, founded on a good consideration, is not per se fraudulent 
as to existing creditors, but is so prima facie, and the burden of proof is on those 
claiming under it to show its validity. If the grantor retained ample and suffi- 
cient property to pay all his just and lawful debts, his bona fides is established, and 
it cannot be said that the deed was made to hinder, delay or defraud his creditors." 

There is no fault in the reporter, since he follows the precise lan- 
guage of an instruction declared by the court to be free from objection. 

Without a careful reading of a statement of the facts in the case, 
along with a like careful reading of the opinion itself, the proposition 
here announced is startling, in the light of section 2459 of the Vir- 
ginia Code, which provides that 

" Every gift, conveyance, assignment, transfer or charge, which is not upon con- 
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sideration deemed valuable in law, or which is in consideration of marriage, shall 
be void as to creditors whose debts shall have been contracted at the time it was 
made . . . ." 

That there is inconsistency between the statute and the proposition 
above announced, is obvious. The statute declares that voluntary 
conveyances are void as to existing creditors — regardless of whether 
the donor retained sufficient property to pay his debts or not. The 
head-note declares that a voluntary conveyance is not void as to exist- 
ing creditors, if the donor retained property enough to pay his existing 
debts. 

The explanation is, that the voluntary conveyance with which the 
court was dealing, was made in 1838. Until the revisal of 1849, we 
had no statute of voluntary conveyances in Virginia, but only the 
statute of fraudulent conveyances. By construction, a voluntary con- 
veyance was held to be void, under the circumstances stated in the 
head-note. See Code of 1819, p. 372; 2 Minor's Inst. (4th ed.) 682, 
and cases cited. 

That the court did not in terms call attention, in its opinion, to the 
fact that it was declaring the law of 1838, and not the present law, 
was doubtless due to inadvertence. Members of the bar would do well 
to turn to Taylor v. Mallory, in their reports, . and make a note of the 
circumstance mentioned, to prevent a misunderstanding of the decision. 



The recent case of Atkinson v. Doherty (Mich.), 80 N. W. 285, 
has attracted much attention in the law journals of the country. Pre- 
vious to that decision, the right of privacy, while not enforced in any 
court of last resort in this country, had been gradually working its 
way into judicial favor. The need for the recognition of the right of 
every private citizen to be let alone in his private affairs, has long been 
felt, and numerous decisions, of inferior tribunals have distincly af- 
firmed it. The question received consideration in the famous suit of 
Schuyler v. Curtis (N. Y. ), 42 N. E. 22, in which the relatives of 
Mrs. Schuyler, after her death, undertook to enjoin the erection of a 
statue of her for exhibition at the Chicago exposition. The injunction 
was granted by the lower court, but this action was reversed by the 
appellate court, on the ground that the right died with the person. 

In the Michigan case referred to, the suit was instituted by Mrs. At- 
kinson, the widow of Col. John Atkinson, to enjoin the defendants from 
using her deceased husband's name and likeness as a label on cigars man- 
ufactured by them. The decision might have been rested on the doc- 
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trine of Schuyler v. Curtis — that the right does not survive to surviv- 
ing relatives — but the court was not content to so rest it, and broadly 
repudiated -the existence of any such right, even in the lifetime of the 
person whose privacy is invaded. The court recognizes the necessity 
for some protection to the individual against invasion of his private 
affairs through the modern instrumentalities of the newspaper, the 
camera, and numerous mechanical devices, " which," as a writer has 
expressed it, ' ' threaten to make good the prediction that ' what is 
whispered in the closet shall be proclaimed from the housetop.' " But 
the remedy, in the opinion of the Michigan court, is for the legislature 
and not for the courts. 

Public attention was first sharply drawn to this subject, by a learned 
article published in 1890, in 4 Harvard Law Review, 193. In 1898, 
an equally strong paper appeared in the Central Law Journal (Vol. 
47, p. 148). 

The authors of these articles contend for the recognition of the right 
of privacy as a mere extension of principles already fully engrafted 
upon the law — principles which are themselves departures from the 
crude notions of our unenlightened ancestors. It is the boast of the 
common law that it keeps pace with the civilization of the people who 
adopt it and moulds and adjusts itself to new needs and new environ- 
ments. The common law of to-day recognizes and protects numerous 
rights which were ignored in the ruder ages of its history. Our 
savage progenitors were not a sentimental people, and their common 
law knew no wrong that did not wound the person or injure the pro- 
perty. Their common law took no notice of injured feelings. Actions 
for libel and slander, seduction, alienation of a consort's affections, 
breach of promise of marriage, mental suffering resulting from a tort, 
are all of comparatively modern origin. In their inception, the re- 
dress afforded by these actions was measured by the actual pecuniary 
damage suffered; injury to the feelings played no part in the estimation 
of damages. But now, in the evolution of judicial decision, and by a 
mere growth of the law itself, while the fiction of pecuniary damage is 
retained, the injury to the feelings is in fact the gravamen of these 
actions. 

Equity has long exercised jurisdiction to enjoin the publication of 
private letters. If the publication of a private letter may be enjoined, 
why not a private conversation ? And if protection be thus extended 
to private letters, why should it not be extended to other private mat- 
ters, equally sacred ? As the writer in the Central Law Journal sug- 
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gests, this is pre-eminently an age of invention. When the photogra- 
pher's art is so perfected that the camera fiend will be able to photo- 
graph the inmates of private residences through brick walls, or when 
yellow journals begin to reproduce in their columns family conversa- 
tions transmitted by the elements into the receiver of some machine 
yet to be invented, it is scarcely probable that courts of equity will 
confess themselves without jurisdiction to protect the privacy of the 
households thus invaded. 

According to the doctrine maintained by the Michigan court, the 
names and likeness of the most modest and shrinking girl may be 
used with impunity by officious yellow journals, so long as tmere is no 
libel. When she finds her name and likeness used without her consent 
by a manufacturer as a label for his wares — on articles, it may be, of 
such nature as to humiliate her beyond description — the doc-Tine of the 
Michigan court would refuse her relief from the unendurable torture. 
It is not conceivable that in this enlightened age, such a conclusion could 
be reached in any American court. And yet in absence of proof that 
the act in question was libellous, relief could only be granted by a 
recognition of the right of privacy. 



There have appeared in our pages from time to time several dis- 
cussions, editorial ond otherwise, of the question of the situs of a debt 
for purpose of garnishment. See 1 Va. Law Reg. 241 ; 4 Id. 399 ; 
471. In the recent case of Chicago etc. R. Co. v. Sturm, 174 U. S. 
710, the question was settled in favor of the view that if the garnish- 
ment be served upon the garnishee in the State of the latter' s domicil, 
the principal debtor, though a non-resident and summoned by publi- 
cation, is bound by the judgment sequestering the debt on behalf of 
the garnishing creditor; and hence, the judgment in such proceeding 
will protect the garnishee against an action in another State by the 
principal creditor. 

The court declined to decide whether like effect would be given to a 
garnishment begun by personal service on the garnishee outside of the 
State of his domicil and prosecuted to judgment, since this question did 
not arise in the case. The reasoning of the court would, however, 
lead to the conclusion that the debtor may be garnished wherever his 
creditor (the principal debtor) might have proceeded against him. 

The opinion is expressed that it is unnecessary in such case to resort 
to the fiction that the debt has a situs in any particular locality. " The 
essential service of foreign attachment laws," says Mr. Justice Mc- 
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Kenna, " is to reach and arrest the payment of what is due and might 
be paid to a non-resident to the defeat of his creditors. To do it, you 
must go to the domicil of his debtor, and can only do it under the laws 
and procedure in force there. This is a legal necessity, and considera- 
tions of situ* are somewhat artificial. If not artificial, whatever of 
substance there is must be with the debtor. He, and only he, has 
something in his hands. That something is the res, and gives charac- 
ter to the action as one in the nature of a proceeding in rem." 

The court held, further, that exemption laws constitute no part of 
the contract, but are a part of the remedy, and are governed by the 
law of the forum. And hence, that in such garnishment proceeding, 
the question whether the principal debtor is entitled to claim as exempt 
the debt-garnished, is one solely for the court in which the garnishment 
proceeding is had. 

It is important to observe, however, that in the case at bar the 
garnishee gave notice of the pendency of the proceedings and made 
the defense of exemption — a duty required of him by many of the 
courts as a condition precedent to his right to set up the judgment in 
defense of a second action by his creditor. Whether this is essential 
or not the court declined to decide. 

This case has been affirmed by the same court in an opinion reported 
in the last number of the Supreme Court Reporter — King v. Cross, 20 
Sup. Ct. 131. In this case, Cross, of Rhode Island, instituted an 
action in that State against Brown, of Massachusetts, and served a 
garnishment on Lippitt, of Rhode Island, a debtor of Brown. Sub- 
sequently, and before judgment in the Rhode Island proceeding, 
Brown's assignee sued Lippitt in Massachusetts for the same debt, and 
garnished certain debtors of the latter in that State. Lippitt appeared 
in the latter suit, and pleaded the garnishment process in Rhode 
Island, but the court entered judgment, with a stay of execution until 
the Rhode Island proceedings should be settled. Thereupon, Brown's 
assignee, the plaintiff in the Massachusetts action, appeared in the Rhode 
Island proceeding and asserted his title to the debt due by Lippitt to 
Brown. The lower court held, however, that the Rhode Island court 
had properly acquired jurisdiction to sequester the debt due by Lippitt 
to the non-resident Massachusetts debtor; and having assumed juris- 
diction prior to the assignment, and prior to the assumption of juris- 
diction by the Massachusetts court, the Rhode Island creditor acquired 
a paramount lien on the debt due by Lippitt. This ruling the Su- 
preme Court affirms on appeal, citing Chicago etc. R. Co. v. Sturm, 
supra. 



